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Title  33 — Navigation  and  Navigable  Waters 

CHAPTER  I — COAST  GUARD, 
DEPARTMENT  OF  TRANSPORTATION 

[CGD  75-205] 

PART  165— SAFETY  ZONES 
Procedures  for  Establishing  Safety  Zones 
AGENCY:  Coast  Guard.  DOT. 

ACTION :  Final  Rule. 

SUMMARY:  This  amendment  revises 
the  ports  and  waterways  safety  regula¬ 
tions  by  adding  a  new  part  authorizing 
the  establishment  of  safety  zones.  Estab¬ 
lishment  of  safety  zones  by  Coast  Guard 
District  Commanders  and  Captains  of 
the  Port  (COTP)  is  needed  to  better  pro¬ 
tect  designated  areas  for  safety  and  en¬ 
vironmental  protection  purposes.  Au¬ 
thorizing  those  oflBcials  to  establish 
safety  zones  should  lead  to  a  reduction 
of  incidents  which  harm  the  emiron- 
ment  and  injure  people  and  property. 

EFFECTIVE  DATE:  This  amendment  is 
effective  on  January  16,  1977. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT; 

Captain  George  K.  Greiner,  Marine 
Safety  Council  (GCMC/81),  Ro<»n 
8117,  Department  of  Transporta toin, 
Nsisslf  Building,  400  Seventh  Street 
SW.,  Washington,  D.C.  20590  202-436- 
1477. 

SUPPLEMENTARY  INFORMATION: 
On  March  17,  1977,  the  Coast  Guard 
published  a  prcqxjsed  nile  (42  PR  14887) 
oonoeming  these  amendments.  Inter¬ 
ested  persons  were  given  until  April  29, 
1977,  to  submit  comments. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  rule  are:  LCDR  Edward  H. 
Bcmekemper,  III.  Project  Manager,  OflBce 
of  Marine  Environment  and  Systems, 
and  Mr.  Stephen  D.  Jackson,  Project 
Counsel,  Office  of  the  Chief  Counsel. 

Discussion  of  Major  Comments 

Thirteen  comments  on  the  proposed 
regulations  were  received  by  the  Coast 
Guard.  Pour  of  the  commenters  sup¬ 
ported  the  proposal  while  nine  raised 
questions  or  recommended  changes. 

Several  comments  were  received  about 
the  possible  overbroad  use  of  the  author¬ 
ity  to  establish  safety  zones.  Some  of 
these  commenters  doubted  that  the  au¬ 
thority  would  be  used  only  for  safety  and 
environmental  purposes  and  only  on  a 
temporary  and,  usually,  an  emergency 
basis  to  deal  with  a  situation  beyond  the 
scope  of  normal  safety  or  security  pro¬ 
cedures.  Although  the  intention  is  gen¬ 
erally  to  establish  safety  zones  on  a  tem¬ 
porary  basis,  at  times  it  may  become 
necessary  to  establish  safety  zones  for 
indefinite  periods  due  to  safety  or  en¬ 
vironmental  concerns.  The  establishment 
of  a  safety  zone  will  normally  be  pub¬ 
lished  In  the  Federal  Register  as  a  no¬ 
tice.  Any  safety  zone  that  has  continuing 


application  will  be  published  as  a  final 
rule  in  the  Federal  Register  and,  when 
appropriate,  will  be  codified  in  Subpart  B 
of  Part  165,  Title  33,  Code  of  Federal 
Regulations. 

The  Coast  Guard  also  has  written 
guidance  from  the  Commandant  to  Dis¬ 
trict  Commanders  and  COTPs  on  the 
exercise  of  authority  delegated  to  handle 
safety  and  environmental  problems. 

In  response  to  these  comments  about 
the  authority  for  and  possible  use  of 
safety  zones,  the  phrase  “designated  for 
a  safety  or  environmental  purpose’*  has 
been  inserted  in  the  definition  of  “safety 
zone  in  §  165.05;  this  section  has  also 
been  reworded  for  clarity.  This  change 
to  the  definition  focuses  on  the  reasons 
why  a  safety  zone  would  be  established. 

One  commenter  cited,  as  overboard, 
the  recent  establishment  of  a  security 
zone  at  Port  Valdez,  Alaska.  That  secu¬ 
rity  zone  (Federal  Register,  March  31, 
1977)  was  described  as  follows:  "The  wa¬ 
ters  within  the  following  boundaries  are 
a  security  zone :  the  area  within  200  yards 
of  any  waterfront  facility  at  the  Trans- 
Alaska  Pipeline  Valdez  Terminal  complex 
or  vessels  moored  or  anchored  at  the 
Trans-Alaska  Pipeline  Valdez  Terminal 
complex  and  the  area  within  200  yards  of 
any  tank  vessel  maneuvering  to  ap¬ 
proach,  moor,  unmoor  or  depart  the 
Trans-Alaska  Pipeline  Valdez  Terminal 
complex.” 

Given  the  eritecal  security  and  safety 
factcM's  involved  in  the  shipment  of 
Trans-Alaska  Pipeline  oil,  this  security 
z<Hie  is  narrowly  drawn  and  reasonably 
tailored  to  the  situation  at  Port  Valdez. 

One  commenter  Indicated  that  at  times 
waterways  have  been  closed  completely 
to  navigatiim  because  one  small  area  at 
tile  side  of  a  river  was  experiencing  some 
difficulty.  A  related  example  cited  is  the 
winter  “closing”  of  parts  of  the  Chesa¬ 
peake  Bay.  Another  commenter  pointed 
out  the  various  effects  of  closing  an  en¬ 
tire  port.  These  situations  do  not  seem 
to  be  related  to  the  establishment  of  33 
CFR  Part  127  security  zones  (and  thus 
to  the  future  establishment  of  safety 
zones)  but  rather  to  the  exercise  of  33 
CFR  Parts  6  and  160  powers  by  the  Cap¬ 
tain  of  the  Port.  The  Coast  Guard  un¬ 
derstands  that  commerce  might  be  tem¬ 
porarily  interrupted  as  a  result  of  safety 
measures  taken  by  a  Coast  Guard  official. 
The  Coast  Guard  does  consider  com¬ 
merce  but  its  first  consideration  must  be 
to  protect  people  and  the  environment. 

A  related  complaint  has  been  that 
security  zones  have  been  enforced  un¬ 
reasonably — particularly  at  night  and  on 
weekends.  The  Coast  Guard’s  policy  is  to 
enforce  its  regulations  so  as  not  to  un¬ 
reasonably  hinder  maritime  commerce. 
Any  person  adversely  affected  by  what  he 
considers  unnecessarily  broad  or  unrea¬ 
sonably  enforced  security  or  safety  zones 
should  contact  the  Captain  of  the  Port 
or  the  District  Commander,  who  has  es¬ 
tablished  such  a  zone,  to  seek  relief. 

Another  commenter  cited  the  wide  im¬ 
pact  upon  traffic  flow  patterns  of  safety 
zones  established  in  the  vicinity  of  off¬ 
shore  drill  rigs.  Those  Outer  Continental 


Shelf  Safety  Zones  are  not  the  subject 
of  this  regulatory  proposal  but  instead 
are  under  33  CFR  Part  147.  A  broader 
criticism  of  the  proposed  was  made  by 
one  cmnmenter.  who  said  it  weis  unneces¬ 
sary  since  the  Ckiast  Guard  has  satisfac¬ 
tory  existing  procedures  to  handle  emer¬ 
gencies.  There  is  not  adequate  existing 
authority  at  the  local  level  because  se¬ 
curity  zones  may  not  be  established  solely 
for  environmental  protection  purposes 
and  are  not  enforceable  by  civil  penal¬ 
ties.  Safety  zones  have  neither  of  these 
defects. 

One  commenter  requested  a  specific  ci¬ 
tation  of  statutory  authority  to  ensure 
that  the  proposed  regulations  are  au¬ 
thorized.  'ITiis  proposal  is  authorized  by 
the  following  language  in  Title  I  of  the 
Ports  and  Waterways  Safety  Act  of  1972 
(Pub.  L.  92-340,  33  U.S.C.  1221) : 

In  order  to  prevent  damage  to,  or  the  de¬ 
struction  or  loss  of  any  vessel,  bridge,  or 
other  structure  on  or  in  the  navigable  waters 
of  the  United  States,  or  any  land  structure 
or  shore  area  Immediately  adjacent  to  those 
waters;  and  to  protect  the  navigable  waters 
and  the  resources  therein  from  environ¬ 
mental  harm  resulting  from  vessel  or  struc¬ 
ture  damage,  destruction,  or  loss,  the  Secre¬ 
tary  of  the  department  In  which  the  Coast 
Guard  Is  operating  may — 

•  «  *  *  * 

(8)  Establish  water  or  waterfront  safety 
zones  or  other  measures  for  limited,  con¬ 
trolled,  or  conditional  access  and  activity 
when  necessary  for  the  protection  of  any 
vessel,  structure,  waters,  or  shore  area.  *  *  •” 

One  state  agency  commented  that 
safety  zone  implementation  procedures 
will  be  required  to  be  ccmsistent  with  a 
State  Coastal  Zone  Managment  Pro¬ 
gram.  When  possible  Coast  Guard  offi¬ 
cials  will  consult  about  the  zones  with 
Federal,  State,  and  local  government  offi¬ 
cials,  as  well  as  Industry  and  environ¬ 
mental  group  representatives.  However, 
establishment  of  safety  zones  for  safety 
and  environmental  protection  does  not 
appear  to  be  the  type  of  “program”  en¬ 
visioned  in  the  Coastal  Zone  Manage¬ 
ment  Act  and  should  not  create  a  con¬ 
flict  with  any  state’s  coastal  program. 

There  was  one  inquiry  whether  these 
regulations  are  intended  to  control  ac¬ 
cess  to  safety  zones  by  aircraft.  Safety 
zone  restrictions  do  not  apply  to  aircraft 
imless  either  the  aircraft  is  on  the  water 
or  specific  height  restrictions  are  de¬ 
scribed  in  the  safety  zone  issuance  docu¬ 
ment.  Control  of  aircraft  movements  is 
the  general  responsibility  of  the  Federal 
Aviation  Administration. 

One  commenter  was  concerned  that 
any  person  could  request  that  a  safety 
zone  be  established.  A  recommendation 
was  made  that  only  "affected”  persons 
could  make  a  reouest  and  that  a  person 
making  a  request  would  have  to  specify 
his  specific  interest.  This  recommenda- 
ticm  is  rejected  because  it  is  intended 
that  the  COTP  or  District  Commander 
establish  a  safety  zone  on  his  own 
initiative  or  in  response  to  a  request 
based  on  his  judgment  whether  the 
safety  zone  is  needed.  The  issue  is 
whether  a  safety  zone  is  needed,  not  the 
source  of  a  recommendation  for  a  safety 
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zone.  To  clarify  how  a  safety  zone  is 
established,  proposed  §  165.10  is  amended 
to  indicate  that  the  establishment  of  a 
safety  zone  may  be  based  on  a  request 
or  may  be  undertaken  on  the  initiative 
of  the  COTP  or  the  District  Commander. 

Another  commenter  pointed  out  a  pos¬ 
sible  conflict  between  the  proposed  reg- 
ulaticms  and  statutes  (33  U.S.C. 
409-415)  concerning  the  marking  and 
removal  of  wrecks  in  navigable  waters. 
There  is  no  conflict  between  a  safety 
zcme  and  marking  or  removing  a  wreck. 
One  of  the  purposes  of  safety  zones  is  to 
protect  private  citizens  or  the  CoriK  of 
Engineers  while  removing  obstructions. 
If  a  wreck  is  located  in  a  safety  zone, 
a  person  would  simply  request  permis¬ 
sion  from  the  COTP  to  enter  the  zone 
to  mark  or  remove  the  wreck. 

Three  commenters  addressed  the  is¬ 
sue  of  notice.  They  were  primarily  con¬ 
cerned  that  adequate  notice  be  provided 
to  boaters  who  would  be  required  to  com¬ 
ply  with  safety  zone  relations  and 
orders. 

The  note  following  S  165.15  explains 
the  numerous  means  by  which  notice  of 
safety  zcmes  is  widely  disseminated.  The 
on-scene  verbal  notice  described  in  the 
note  generally  consists  of  information 
passed  from  Coast  Guard  boats  which 
usually  patrols  safety  zones  and  give 
notice  to  boaters. 

In  res{K>nse  to  concerns  about  notice 
relating  to  the  possible  imposition 
of  penalties,  proposed  §  165.20(d)  is 
amended  to  limit  required  compliaince 
with  orders  and  directions  in  the  safety 
zone  to  persons  with  notice  of  the  orders 
and  directirms. 

Two  commenters  recommended  an 
appeal  process  relating  to  safety  zones 
and  orders  or  directions  issued  in  con¬ 
nection  with  them.  One  commenter  sug¬ 
gested  that  33  CFR  160.45  be  used  as 
a  model.  This  suggestion  has  been 
adopted,  and  a  new  §  165.25,  Appeals, 
has  been  added  Inclusion  of  an  appeals 
section  should  alleviate  some  of  the  com¬ 
menters’  concerns  about  overbroad  use 
of  the  power  to  establish  safety  zones. 

In  consideratifm  of  the  foregoing. 
Subchapter  P  of  Chapter  I.  Title  33, 
Code  of  Federal  Regulations  is  amended 
as  fcdlows: 

1.  By  amending  §  160.1 1  by  striking  the 
word  “part”  and  inserting  the  word 
“Subchapter”  in  place  thereof. 

2.  By  adding  a  new  Part  165  to  read 
as  follows : 

Subpart  A — General 

Sec. 

16-5.01  PurpoBC. 

165.05  DeOnttions. 

166.10  Delegation. 

165.15  Application  procedures. 

165.20  General  regulations. 

165.25  Appeals. 


Subpart  B — List  of  Safety  Zones  [Reserved] 

Aothoritt:  86  stat  427  (33  U.S.C.  1224); 
49  CPR  1.46(n)  (4). 

Subpart  A — General 
§  165.01  Purptwe. 

The  purpose  of  this  part  is  to  set  forth 
the  procedures  for  the  establishment  of 
safety  zones  for  protection  of  vessels, 
structures,  and  water  and  shore  areas, 
to  set  forth  regulations  applicable  to  the 
zones,  and  to  publish  specific  safety 
zones  when  they  have  continuing  appli¬ 
cation. 

§  165.05  Definition^). 

For  the  purpose  of  this  part;  “Safety 
zone”  means  a  designated  water  area, 
shore  and  water  area,  or  shore  area  to 
which,  for  safety  or  environmental  pur¬ 
poses,  access  is  limited  to  persons,  ve¬ 
hicles,  vessels,  or  objects  authorized  by 
the  Captain  of  the  Port.  It  may  be  sta¬ 
tionary  and  described  by  fixed  limits  or 
it  may  be  described  as  a  zone  around  a 
vessel  in  motion. 

“Vehicle”  means  every  type  of  convey¬ 
ance  capable  of  being  used  as  a  means  of 
transportation  on  land. 

§  165.10  Delegation. 

The  Commandant  delegates  to  the 
Captain  of  the  Port  and  the  District 
Commander  authority  to  establish  safe¬ 
ty  zones.  The  establishment  of  a  safety 
zone  may  be  based  on  a  request  under 
the  procedures  in  §  165.15  or  may  be 
undertaken  on  the  initiative  of  the  Cap¬ 
tain  of  the  Port  or  the  District  Com¬ 
mander. 

§  165.15  Applicalion  procedure.*!. 

(a)  Any  person  may  request  that  the 
Captain  of  the  Port  or  the  District  Com¬ 
mander  establish  a  safety  zone.  Except  as 
provided  in  paragraph  (b)  of  this  sec¬ 
tion,  the  request  must  be  in  writing.  Each 
request  must  include  the  following ; 

(1)  The  name  of  the  person  submit¬ 
ting  the  request. 

(2)  The  location  and  boundaries  of  the 
safety  zone. 

(3)  The  date,  time,  and  duration  of 
the  safety  zone. 

(4)  Description  of  activities  within  the 
safety  zone. 

(5)  The  reason  for  the  request. 

(b)  If  for  good  cause  the  request  for 
the  safety  zone  is  made  less  than  5  work¬ 
ing  days  before  the  zone  is  requested  to  be 
established,  the  request  may  be  made 
orally,  but  it  must  be  followed  by  a  writ¬ 
ten  request  within  24  hours  after  the 
oral  request. 

Note. — ^The  procedures  used  by  the  Captain 
of  the  Port  to  notify  persons  of  the  establish¬ 
ment  of  a  safety  zone  vary  depending  on 
^;l^culnstances  and  emergency  conditions. 


Notification  of  the  establishment  of  a 
safety  zone  may  be  by  marine  broadcasts,  lo¬ 
cal  notice  to  mariners,  local  news  media,  dis¬ 
tribution  In  leaflet  form,  on-scene  oral  notice 
or  publication  in  the  Federal  Register.  Noti¬ 
fication  normally  contains  the  physical 
boundaries  of  the  zone,  the  reasons  for  the 
safety  zone,  estimated  duration  of  the  zone, 
and  the  method  of  obtaining  authorization 
to  enter  the  safety  zone. 

Notification  of  the  termination  of  a  safety 
zone  is  usually  made  in  the  same  form  as  the 
notification  of  the  establishment  of  a  zone. 

§  165.20  General  regulations. 

Unless  otherwise  provided  in  this  part, 

(a)  No  person  may  enter  a  safety  zone 
unless  authorized  by  the  Captain  of  the 
Port  or  the  District  Commander. 

(b)  No  person  may  bring  or  cause  to  be 
brought  into  a  safety  zone  any  vehicle, 
vessel,  or  object  imless  authorized  by  the 
Captain  of  the  Port  or  the  District  Com¬ 
mander; 

(c)  No  person  may  remain  in  a  safety 
zone  or  allow  any  vehicle,  vessel,  or  object 
to  remain  in  a  safety  zone  unless  author¬ 
ized  by  the  Captain  of  tiie  Port  or  the 
District  Commander;  and 

(d)  Each  person  in  a  safety  zone  who 
has  notice  of  a  lawful  order  or  direction 
shall  obey  the  order  or  direction  of  the 
Captain  of  the  Port,  District  Commander, 
or  his  authorized  representative  issued  to 
carry  out  the  purposes  of  this  part. 

§  165.25  Appeals. 

(a)  Any  person  directly  affected  by  the 
establishment  of  a  safety  zone  or  an  or¬ 
der  or  direction  issued  under  this  part 
may  request  reconsideration  of  the  estab¬ 
lishment,  order,  or  direction  by  the  ofla- 
cial  who  established  the  safety  zone  or 
issued  the  order  or  direction  and  may  ap¬ 
peal  through  the  Captain  of  the  Port  to 
the  District  Commander  and  then  to  the 
Commandant,  whose  decision  shall  be 
final. 

(b)  Requests  for  reconsideration  and 
appeals  may  be  written  or  oral,  but  if  oral 
must  be  followed  by  no  less  than  a  writ¬ 
ten  outline  of  the  key  points  made.  The 
Coast  Guard  official  to  whom  the  request 
or  appeal  is  made  will  provide  a  written 
decision  if  requested. 

(c)  WhUe  any  request  or  appeal  is 
pending,  the  safety  zone,  order,  or  direc¬ 
tion  remains  in  effect. 

Subpart  B — List  of  Safety  Zones  [Reserved] 

(Sec.  101,  104,  86  Stat.  427  (33  U.S.C.  1221, 
1224) ;  49  CFR  1.46(n)  (4) .) 

Note. — The  Coast  Guard  has  determined 
that  this  document  does  not  contain  a  major 
proposal  requiring  preparation  of  an  Eco¬ 
nomic  Impact  Statement  under  Executive  Or¬ 
der  11821,  as  amended,  and  OMB  circular 
A-107. 

Dated :  December  7, 1977. 

O.  W.  Siler, 

Admiral.  U.S.  Coast  Guard, 
Commandant. 
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